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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The question is whether an agent (Neches Butane Products Com- 
pany), operating a government-owned manufacturing plant under a no- 
profit-no-loss-net-cost-reimbursement agreement with its principal 
(Federal Facilities Corporation), is entitled to retain the full benefits 
of an annual premium paid by the principal in advance to cover the an- 
ticipated costs of annuities expected to accrue to certain of the agent's 
employees under a group annuity plan during the twelve months following 
3 the payment, where: (i) at the end of five months private owners pur- 
chased and took over the plant at which time the principal lawfully ter- 

_ minated the agreement with the operating agent, (ii) the same agent 
_ (Neches) continued the operation of the plant for the account of the new 


owners, and (iii) a substantial portion of the advanced premium was 


used to purchase annuities which vested in the erstwhile agent's em- 

_ ployees after the period of operation for the Government (Federal Facili- 
ties Corporation) had ended. Stated differently, the question is whether 

_ under the agent's contractural obligations and under principles of unjust 
enrichment, the agent should make restitution to its principal of the 
portion of the pre-paid premium used to purchase employee benefits 
which accrued during the period of operation for private owners, after 


' Operations for the account of the Government had ceased. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,343 


FEDERAL FACILITIES CORPORATION, 
Appellant, 
Vv. | 


NECHES BUTANE PRODUCTS COMPANY, 
Appellee. 


On Appeal From Final Judgment, Dated December 10, 1957, 
Of United States District Court For The District Of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


The issues in this appeal are between the same parties, arise out 
of the same contractural relationships and the same litigation as do the 
issues which are before this Court in Appeal No. 14, 342 filed by Neches 
Butane Products Company (Neches). Neches, basing its claim on an 
"Operating Agreement" dated May 15, 1942, between it and Rubber Re- 
serve Company (a predecessor of Federal Facilities Corporation) (JA 
35-55), sued Federal Facilities Corporation (Government) for reim- 
bursement of premiums paid, and for declaratory judgment as to future 


1 On July 1, 1945, Reconstruction Finance Eonpavalioe succeeded Rubber 
Reserve Company in all respects here relevant, and on June 30, 1954, the ap- 
pellant, Federal Facilities Corporation, succeeded Reconstruction Finance Corpo- 
ration in all respects here relevant. As there is no significance in distinguish- 
ing these three governmental agencies, for simplicity's sake we shall refer to them 
indiscriminately as the "Government". 





2 
reimbursement of premiums to be paid, to Travelers Insurance Com- 
pany (Travelers) pursuant to a Group Annuity Contract which conferred 
certain retirement benefits upon Neches* employees (JA 101-130). The 
Government filed an Answer and Counterclaims (JA 6-34) raising the 
issue involved in this appeal as well as a number of issues which are 
before this Court in Appeal No. 14, 342. 


As correctly stated in paragraph 1 of the Complaint (JA 1) Fede- 
ral Facilities Corporation is a corporation created by the Secretary of 
the Treasury of the United States pursuant to Executive Order 10539 
issued under the authority of Section 10 of the Rubber Act of 1948. It 
has its principal office in the District of Columbia. It has power to 
sue or be sued, to complain and defend, in any court of competent 
jurisdiction, State or Federal, under Section 5 of its Charter and Sec- 
tion 10 of the Rubber Act. (Act of March 31, 1948, c. 166, 62 Stat. 
1929, U.S.C.A., Title 50 App. 81929 (c)). Neches Butane Products 
Company is a corporation organized and existing under the laws of the 
State of Delaware having its principal place of business in the City of 
Port Neches, Texas (JA 1). 


The question here involved was first raised in paragraphs 10, 29, 
30, 37, 38 and 39 of the Answer and Counterclaims of the Government 
(JA 14-15, 26-27, 29-31). The Government there asserted that it had 
reimbursed Neches for an advance premium payment of $198, 347. 53 
made on November 30, 1954,for the purchase of past service annuities 
which vested during the period December 1, 1954, to November 30, 
1955, under the Group Annuity Contract; that its liability to Neches for 
any premium expense under the Group Annuity Contract ceased upon 
termination of its Operating Agreement with Neches on April 29, 1955; 
and that it was entitled to recover the portion of such pre-paid premium 
which remained unexpended as of such date of termination. 


In its reply to the Government's Counterclaim, Neches admitted 
that it had been reimbursed for the advance premium for past service 
annuities but denied that the Government was entitled to the portion 
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thereof allocable to the period subsequent to termination of Government 
operation of the Neches plant (JA 71-72). | 


Jurisdiction of the Government's Counterclaim here in issue is 
conferred upon the District Court by the following two sections of the 
District of Columbia Code (1951), Section 11-305 (Act of May 24, 1939, 
c. 139, 63 Stat. 108) and Section 11-306 (Act of February 27, 1877, 

c. 69, 19 Stat. 253), and by Act of June 25, 1948, c. 646, 62 Stat. 
930, 933, U.S.C.A., Title 28, 88 1332, 1345, and by Rule 13 (a) of 
the Federal Rules of Civil Procedure. . 


The issue involved in this appeal was first presented to the Dis- 
trict Court for decision by Neches' Motion for Summary Judgment in 
its favor on Counts I and II of the Government's Counterclaims (JA 133- 
135). The Government then filed a Cross- Motion for Summary Judg- 
ment in its favor on Counts I and II of its Counterclaims (JA 137-140). 
The District Court (Holtzoff, J.) ruled that the Government was not 
entitled to recover the aforementioned portion of the advance premium 
of $198, 347. 53 (thus in effect granting Neches' motion to that extent) 
(JA 157-158). The Government has appealed from this phase of the 
final judgment. Jurisdiction over this appeal is conferred by Act of 
October 31, 1951, c. 655, 65 Stat. 726, U.S.C.A., Title 28, Sec. 
1291. This Court has already ruled that it has jurisdiction by Order 
dated March 24, 1958, wherein it denied Neches‘ motion to dismiss 
this appeal. 2 


STATEMENT OF CASE 


The Briefs submitted or to be submitted in Appeal No. 14, 342 
filed by Neches will fully detail the contractual relations between the 
parties. Accordingly, the Court is referred to those Briefs for a com- 
plete account of the background against which the controversies between 


the parties arose. For present purposes, it is sufficient to say that 
just prior to this country's participation in World War II rubber was 
recognized as a strategic and critical material. The Reconstruction 
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Finance Corporation formed the Rubber Reserve Company to foster the 
production of synthetic rubber. It also formed the Defense Plant Cor- 
poration to acquire and construct manufacturing plants in furtherance 
of the National Defense Program (JA 35-36). 


An essential raw material used in the manufacture of synthetic 
rubber is butadiene. And thus it came about that five major oil com- 
panies? at the request of the Government organized Neches Butane 
Products Company. Under a Lease Agreement dated May 15, 1942, 
with Defense Plant Corporation, Neches, at Government expense, was 
to acquire a site near Port Neches, Texas, and thereupon construct, 
equip and lease a plant for the manufacture of butadiene (Tr. 55-64). 
As of the same date, Neches entered into an Operating Agreement with 
Rubber Reserve Company in which it agreed to operate the Port Neches 
plant and produce butadiene for the account of the Government, likewise 
at Government expense (JA 35-55). 


The plant was constructed and put into operation by Neches for the 
Government's account. The Government supplied the working capital 
and the raw materials required in the production of butadiene. In ac- 
cordance with Sections 3 and 4 of the Operating Agreement, it reim- 
bursed Neches for its general corporate charges and operating costs 


(JA 38-44). Employees who managed and operated the project and 
worked at the plant were employees of Neches, but their salaries, 
wages and fringe benefits were reimbursed to Neches by the Govern- 
ment (JA 38). 


The entire project in its conception and fulfillment required Neches 
to operate the butadiene plant "without profit to itself and without suffer- 
ing or incurring any loss * * * for the account and at the expense and 
risk of Reserve" |The Government] (JA 37). Neches was to be reim- 
bursed by the Government for its net costs. Its net costs were arrived 


The Atlantic Refining Company, Gulf Oil Corporation, The Pure Oil 
Company, Socony-Vacuum Oil Company, Incorporated, and The Texas Company. 





4) 


at only after deducting all credits arising from its operations (Operating 
Agreement, section 4(g), J.A. 43). | 


After operating the plant for six or seven years, Neches' employees, 
through their bargaining representatives,sought a retirement plan which 
would entitle them upon retirement to an annuity measured both by 
service rendered prior to the inception of the plan (both therein and here- 
in referred to as "past service") and by current service to be rendered 
during the existence of the plan. Negotiations were conducted from 
1949 to 1952. Finally a Group Annuity Contract was entered into between 
Neches and Travelers Insurance Company as of December 1, 1952 
(J.A. 101-130). | 


The Plan adopted was one for the purchase of units of annuities as 


and when earned. It involved the purchase each year of current service 
annuities, the annual premium for which was composed of twelve monthly 
payments made both by the employer, Neches, and the employee. 
(Neches' payments were in turn reimbursed by the Government. ) The 
unit of annuity for current service so purchased for each employee was 
to be in a predetermined amount based upon the length of service and 

the earnings of the employee with respect to a given contract year 
(December 1 to November 30) (Annuity Contract, J A. 108, 113). 


The Plan also provided for the purchase of annuities based on past 
service, that is, service of employees rendered prior to the date of 
inception of the Plan. It is this past service feature which gives 
rise to the issue involved in this appeal. Unlike the cost of current 
service annuity units, this cost was to be borne wholly by the employer, 
Neches. (Such cost in turn was required to be reimbursed to Neches 
by the Government under Section 4 of the Operating Agreement.) The 
monthly amount of such a past service annuity was to be computed by 
taking the product of (a) 1-1/2% of the average base monthly pay of the 
employee from date of his employment by Neches to the date of incep- 
tion of the Plan (December 1, 1952), and (b) the number of years of 
service prior to December 1, 1952. An employee's right to units of 
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this past service annuity became vested depending upon completion of a 
certain number of years of service with Neches. After 10 years serv- 
ice, the employee was to receive a vested right to 50% of the annuity. 
For each additional year of service, he was to receive a vested right 
to an additional 5% of the annuity. Thus after 20 years service, he a 
to receive a vested right to the whole (Annuity Contract, JA 108-112). 


The actual purchase of past service annuities was made dependent 
on the accrual or vesting of the rights thereto. More specifically, the 
purchase of units of annuities for past service was required to be made 
on the last day of the annuity contract year during which the rights of 
employees to such annuities became vested. As in the case of current 
service, the Plan comprises a series of individual transactions, that 
is to say, the unit of past service annuity which vests and is purchased 
in each contract year is added to and increments the units already pur- 
chased. The annual cost of the aggregate of such unit purchases was 
to be estimated and the amount, after deducting interest allowed at the 
rate of 2 1/4% by Travelers, was paid in advance by Neches to Travel- 
ers on the first day of the annuity contract year (Annuity Contract, JA 
110-112). 


The advance premium payment so made by Neches as of Decem- 
ber 1, 1954, for the purchase of past service annuities, on Novem- 
ber 30, 1955, was $198, 347.53. This payment was made up of a 
$27, 383.51 credit (which remained after the purchases for the preced- 
ing contract year had been deducted from the previous advance payment) 
and an actual payment of $170, 964.02. Pursuant to its undertaking con- 
tained in the Operating Agreement of May 15, 1942, which had been ex- 
tended from time to time and which was then in force, the Government 


1 If the employee reached retirement age during this vesting period, as 
for example, at the end of 13 years service, he would receive a paid-up annuity 
computed accordingly, i.e. 65% of what it would have been had he completed 20 
years service before retirement. This feature of the Plan has no bearing on the 
argument but is mentioned for the sake of completeness. 
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reimbursed Neches for this payment as it had done for similar pay- 
ments made in December of 1952 and 1953 (JA 27-28, 71). 


All reimbursement to Neches by the Government for premium 
expense paid pursuant to the Group Annuity Contract was intended to be 
governed not only by the provisions of the Basic Operating Agreement 
but also by a Letter Agreement dated September 11, 1952 (JA 57-64). 
The circumstances pertaining to the Letter Agreement between Neches 
and the Government are discussed in the connected Appeal No. 14, 342. 


By various amendments the terms of the Operating Agreement 
and Lease Agreement both dated May 15, 1942, had been extended from 
time to time beyond the original five year expiration date (JA 22, 69). 
However, by 1953-1954, government operation of the synthetic rubber 
program had outlived its usefulness. World War I and the Korean War 
were over. The Rubber Producing Facilities Disposal Act of 1953 
(Act of August 7, 1953, c. 338, 67 Stat. 408, U.S.C.A., Title 50 App., 
8 1941) authorized the Reconstruction Finance Corporation, later the 
Federal Facilities Corporation, to dispose of its rubber producing 
facilities and terminate its related activities. Pursuant to Congressional 
authority, negotiations were conducted for the sale of the Neches plant 
to private companies and for the consequent termination of operation 
under the Operating and Lease Agreements for the account of the Gov- 
ernment. Purchasers were obtained. The Government gave notice to 
Neches that insurance carriers were to be notified to cancel their poli- 
cies and return pro rata portions of prepaid premiums (Tr. 209), that 
inventories were to be taken (Tr. 211) and that all obligations and 
liabilities of the Government arising from continued operation of the 
plant were to be terminated and an accounting rendered as of the time 
of transfer of the facilities (JA 64-65). Finally, on April 29, 1955, at 
9a.m. C.S.T., the plant and facilities were sold to two private com- 
panies, Goodrich-Gulf Chemicals, Inc., and Texas-U.S. Chemical 
Company (JA 78-79). Simultaneously, the Operating and Lease Agree- 
ments between the Government and Neches were terminated, Neches 
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thereupon commenced operation of the plant for the account of the two 
private purchasers (JA 28-29, 72, 79). 


As of the time of termination of Government operations on 
April 29, 1955, Travelers had not applied any of the advance premium 
of $198, 347.53 for the actual purchase of units of past service annuities 
which had vested in employees prior to such date. Such purchases were 
not made until the last day of the contract year (November 30, 1955). 
Rights of some employees had become vested, however, during the 
period December 1, 1954, to April 29, 1955, and a portion of the pre- 
mium was used on November 30, 1955, to purchase annuities for these 
employees. The balance of the advance premium was used to maintain 
other employees’ rights under the Plan which vested subsequently, not 
while the employees were engaged in work under the Operating Agree- 
ment for the Government but while engaged in work for private companies. 


STATEMENT OF POINTS 


The District Court erred in finding that the lump sum prepaid 
premium for past service annuity costs should not be prorated between 
the period of government operation and the post-termination period al- 
though such proration was required by the equities of the case and the 
agreements between the parties, and in denying Federal Facilities 
Corporation a declaratory judgment and an accounting for the differ- 
ence between such advance premium payment of $198, 347.53 and the 
actual amount required by the Group Annuity Contract for the purchase 
only of those past service annuities to which employees became entitled 
during the period December 1, 1954, to April 29, 1955. 


The argument will be presented under the following points: 

(1) The provisions, express and implied, of the Agreements be- 
tween the parties obligate Neches to account to Federal Facilities Cor- 
poration for the difference between the prepaid premium of $198, 347.53 
for past service annuities and the actual amount required to purchase 


past service annuities which vested during the period from December 1, 
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1954, to April 29, 1955. : 

(2) The Government having terminated the Operating Agreement 
and Neches having thereupon continued the operation of the plant for the 
account of new private owners, and neither Neches nor the new owners 
having given any quid pro quo for the unaccrued portion of the prepaid 
premium, in equity and good conscience Neches should make restitu- 
tion to Federal Facilities Corporation, under principles of unjust en- 
richment, of that portion of the prepaid premium of $198, 347.53 which 
inured to the use and benefit of Neches and the private owners when it 
was used to purchase past service annuities which vested during the 
period from April 29, 1955, to November 30, 1955. 


SUMMARY OF ARGUMENT 


The Government and Neches agreed to the operation of the buta- 
diene plant at Port Neches, Texas, under an arrangement that was to 
be without profit and without loss to Neches and at the expense and risk 
of the Government. In agreeing to pay the costs of the operation, how- 
ever, the Government in the Basic Operating Agreement between the 
parties dated May 15, 1942, limited its costs and expenses to net costs. 
Upon termination of the Agreement there was to be an accounting be- 
tween the parties. : 


Years later, when Neches proposed to charge a the Government 
under such Agreement the costs of a retirement plan for its employees, 
the Government clarified the general provisions of the Operating Agree- 
ment and delineated and circumscribed its liability under the proposed 
Group Annuity Contract by means of a Letter Agreement between the 
parties dated September 11, 1952. In the Letter Agreement the under- 
standing of the parties was stated to be that the Government would re- 
imburse Neches "the amount of the net expense" of Neches' contributions 
made to purchase current service and past service annuities for the 


benefit of Neches’ employees; however, it was further understood that 
such reimbursement would be "limited" to Neches’ cost of "maintaining 
the employee's rights under the Plan only during and for the time the 


| 
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employee is engaged in work connected with the [Operating Agreement]". 


Prior to termination of the Operating Agreement, the Government 
had reimbursed Neches for an advance premium of $198, 347.53 due 
under the Group Annuity Contract on December 1, 1954, and used on 
the last day of the ensuing contract year, November 30, 1955, to pur- 
chase units of past service annuities which had vested in employees 


during such year. 


Upon termination of the Operating Agreement on April 29, 1955, 
an accounting was required between the parties. Asa part of such 
accounting, the Government is entitled to the portion of the advance 
premium of $198, 347.53 which was not used to maintain employees' 
rights under the Plan during the period December 1, 1954, to 
April 29, 1955. 


The portion of the advance premium used to maintain employees’ 
rights to past service annuities vesting after April 29, 1955, inured to 
the benefit of two private companies, Goodrich-Gulf Chemicals, Inc., 
and Texas-U.S. Chemical Company, for whose account Neches was 
then operating the plant. In equity and good conscience, as well as by 
express provision in the agreements between the parties, such portion 
of the premium should be returned to the Government. Otherwise 
Neches and the private owners of the plant will be unjustly enriched and 
stand to profit at Government expense in complete contradiction to the 
no-profit-no-loss terms of the Operating Agreement and the no-profit- 
no-loss theme. which for 13 years had governed the relations of the 
parties. 
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ARGUMENT 


I. 


THE PROVISIONS, EXPRESS AND IMPLIED, OF THE AGREEMENTS 
BETWEEN THE PARTIES OBLIGATE NECHES TO ACCOUNT TO 
FEDERAL FACILITIES CORPORATION FOR THE DIFFERENCE BE- 
TWEEN THE PREPAID PREMIUM OF $198, 347.53 FOR PAST 
SERVICE ANNUITIES AND THE ACTUAL AMOUNT REQUIRED TO 
PURCHASE ONLY THOSE PAST SERVICE ANNUITIES WHICH VESTED 
DURING THE PERIOD FROM DECEMBER 1, 1954 TO APRIL 29, 1955. 


A. 
The Provisions of the Operating Agreement of May 15, 1942 


The Operating Agreement was a no-profit-no-loss-net-cost con- 
tract. It did not provide for cost-plus-fixed-fee or cost-plus-reasonable 
-profit. It required the Government to bear the net, cost of the operation 
and the net cost alone. | 


The last "Whereas" clause of the Contract reads: "[I]t is the in- 
tention of this contract that Contractor [Neches] shall perform its obli- 
gation under this and all other related agreements with Government 
agencies without profit to itself and without suffering or incurring any 
loss." (JA 37). 


Section 2 of the contract required Neches durihg the term of the 
contract to "use its best efforts to produce in the Plant, for the account 
and at the expense and risk of [Rubber] Reserve, such quantities of 
BUTADIENE as Reserve shall request and which Contractor is able to 
produce in the Plant." (JA 38). 


In such language, if not expressed, it is clearly implied that 


after the term of the contract when the Plant is being operated for the 
account of Goodrich-Gulf Chemicals, Inc., and Texas-U. S. Chemical 
Company, it shall no longer be operated at the expense and risk of the 


Government. 


Section 3 of the Operating Agreement required the Government to 
reimburse Neches for Neches’ costs (JA 38). Once a prepaid expense 
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was incurred and reimbursement made, Neches would argue that such 
reimbursement was irrevocable and that no further obligation to account 
for such reimbursement remained even though upon termination of the 
contract a portion of the prepaid expense was unexpired. Neches would 
contend that the Government having chosen to terminate the Operating 
Agreement is not entitled to a refund of unaccrued prepaid expenses. 
It would say there is no provision for such a refund. However, sec- 
tion 3 does not stop after providing for reimbursement of costs. It 
goes on to say: "Contractor's costs hereunder shall mean Contractor's 
net ‘costs' as defined in Section 4 hereof". And section 4 (g) reads: 
"From Contractor's 'costs' hereunder there shall be deducted all 
credits arising from Contractor's operations * * *, The balance shall 
be Contractor's net 'costs' as referred to in Section 3".(JA 43-44). 
Supplementing these provisions, section 5 requires that, "The deter- 
mination of Contractor's ‘costs’ * * * shall be in accordance with 
Contractor's |Neches'] accounting methods", which methods would be 
satisfactory to the Government provided they "conform to good account- 
ing practice."' By this section Neches’ accounts were also made sub- 
ject to audit by the Government (JA 44-45). 


The Operating Agreement envisages an accounting upon ter- 
mination. Section 3, as amended (Tr. 53), provides that "Upon the 
expiration or any prior termination of this contract, an accounting 
shall be made * * *,"' Section 26 (JA 54) requires the Government, 
upon expiration or prior termination of the contract, to pay "all amounts 
payable pursuant to the provisions of Sections 3 and 4 not already paid." 
Against costs, to arrive at net costs, i.e. "amounts payable," any 
credits for prepaid insurance expense should be deducted in order to 


arrive at an accurate accounting between the parties. 


One doesnot need to be an accountant to know that if a financial 
statement of Neches‘ assets and liabilities were prepared as of the 
date of termination of the Operating Agreement, April 29, 1955, there 
would appear under the asset column as an item of prepaid insurance 





wow 


i 
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a credit measured by that portion of the advance premium of 
$198, 347.53 which was not required for the purchase of past service 
annuities which vested between December 1, 1954, and April 29, 1955. 
Such credit was an asset of Neches. After termination, when Neches 
operated the plant for the account and at the expense of two private 
companies, the operating costs of these two companies to maintain 
employees’ rights by the purchase of units of past service annuities for 
the last seven months of the contract year ending November 30, 1955, 
will amount to zero so long as Neches retains this credit on its balance 
sheet. Suchcredit is covering a cost of private operation and not gov- 
ernment operation of the plant. Unquestionably, in any final accounting 
between the parties as of the termination date, such credit must be de- 
ducted from the initial cost of $198, 347.53 to arrive at the net cost of 
the past service feature of the Group Annuity Contract during the last 
five months of the term of the Operating Agreement. 











Such an accounting is implicit from the orovisions of section 18 
of the Operating Agreement (JA 50-51). This section permits Neches, 
at its election, ''to operate the Plant for its own account and at its own 
cost and expense for the manufacture of BUTADIENE, " during the term 
of the contract, when the Government does not require the total produc- 
tion of the plant. If Neches is to account to the Government for costs of 
operation when it operates the plant for its own account during the term 
of the contract, it certainly must account to the Government for Govern- 
ment credits used to meet the costs of operation when Neches operates 
the plant for the account of two private companies subsequent to termi- 
nation of the Operating Agreement. : 


B. 


pe I a a a aa A ca ed elt ect cer i> temiaiaedet 


The Provisions of the Letter Agreement of September 11, 1952 


Neches properly sought the approval of the Government before 
executing the Group Annuity Contract with Travelers (JA 80-83, 89-91, 
91-93). Before granting its approval the Government was understand- 
ably concerned about three things, First, it desired that the costs of the 
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Plan for past service annuities be charged over the period of time dur- 
ing which the rights to ultimate benefits accrue (JA 83-85). To be 
specific, rights to 50% of the past service annuities vested only after 
10 years service and thereafter at the rate of 5% a year (JA 111-112). 
Until and unless such ultimate rights and benefits were earned by the 
employees, their cost should not be charged to the Government as 
accrued costs of the Plan. Secondly, the Government wanted unequivo- 
cal assurance that its potential liability under the Plan would immedi- 
ately cease upon termination of the Operating Agreement (JA 68, 93, 
62-63). Thirdly, the Government wanted it clearly understood that its 
reimbursement of Neches’ costs under the Plan would be limited to 
the net expense required to maintain the employees' rights only during 
and for the term the employees were engaged in work connected with 
the Operating Agreement (JA 62), and accordingly it desired Neches 
to refund to it any credit to which the Government was entitled but which 
was made available by Travelers to Neches or its employees (JA 95). 


It was with reference to the first and second of these concerns 
that Neches wrote the Government on April 29, 1952 (JA 65-68) wherein 
it set forth three proposed methods of retirement of the cost of past 
service annuities; namely, (a) by lump sum single payment, (b) by 
annual payments of 6% of total costs over an estimated 20 years, and 
(c) by annual payments sufficient to cover vesting rights as such rights 
accrued. The most pertinent paragraph of the letter (JA 68) reads as 
follows: 


(3) Retirement of Vested Rights, Retirements 
and Current Service as Accrued - This plan is 


recommended by Neches since it is felt that it meets — 
fully the requirements of R. F.C. that they will have 
no continuing obligation beyond the period of R. F.C. 


operation, annual ents will cover only such 
rights as are fully earned during-the period of 
R.F.C. operations, and withdrawal credits earned 
during R. F.C. operations will be credited to R. F.C, 
It also assures Neches employees of full coverage 
for the period of R. F.C. operations and would en- 
able R.F.C. to cease operations at any. time with all 
_ obligations fully met and no liability existing beyond 
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the period of contract terminations (for costs see 
schedule "A" attached)."" (Emphasis added. ) 
The part of the above quotation to be emphasized is the phrase 
assuring the R. F.C. that it would have no continuing obligation beyond 
the period of R.F.C. operation and, more particularly, the phrase 


assuring the R. F.C, that annual payments will cover only such rights 


as are fully earned during R. F.C. operation. These words are Neches' 
words, They are broad enough to control the issue before this Court. 


Unless the rights to the annuities were fully earned on April 29, 1955, 
the annual advance payment of the Government was not intended to cover 
such rights. The balance of the advance payment covering rights 
earned after Government operation was to be refunded to the Govern- 
ment. It was in reliance on these representations of limited Govern- 
ment liability that the Government finally et the Group Annuity 
Contract. 


The Government gave its approval on —_ 30, 1953 (JA 101); 


however, such approval was conditioned by a Letter Agreement dated 
September 11, 1952, accepted by Neches December 4, 1952 (JA 57-64). 
The Letter Agreement first succinctly summarizes the main features 
of the retirement plan. Next appears a statement of the portion of the 
cost of the Plan to be reimbursed to Neches by the Government under 
the terms of the Operating Agreement (JA 62), as follows: 


“Proposed Reimbursement: R.F.C. shall reim- 
burse to your Company the amount of the net ex- 
pense (gross, less any return premium, dividend, 


cash surrender value or other ents or credits 
applicable to such gross expends for contributions 
made by it for the benefit of each eligible employee 


in accordance with the Past Service feature and 
Current Service feature of the Plan, it being under- 


stood that such contributions shall be limited to your 
Company's cost of maintaining = emplayees rights 
under the P only during and for the time the em- 
loyee is engaged in work connected with xe cap- 
tioned contract". (Emphasis added. ) 
This statement of proposed reimbursement ar the under- 
standing between the parties as to the extent of reimbursement required 
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by the terms of the Operating Agreement. As will be briefed and argued 
in Appeal No. 14,342, this Letter Agreement is binding on the parties. 


The quoted words of the Letter Agreement explicitly and unequi- 
vocally entitle the Government to a refund of the unaccrued prepaid 
premium expense. The Government was only to reimburse to Neches 
the net expense of the Plan, that is to say, gross expense less any ap- 
plicable payments or credits. Its reimbursement of Neches‘ contribu- 


tions was limited to Neches' cost of maintaining its employees’ rights 
under the Plan only during and for the time the employees were engaged 


in work for the account of the Government under the Operating Agree- 
ment. The employees whose rights vested under the Plan after 

April 29, 1955, were no longer working for the account of the Govern- 
ment. The maintenance of these vested rights occurred on the last day 
of the contract year, November 30, 1955, when Travelers used the 


lump sum advance premium payment to purchase units of annuities 


corresponding to such vested rights: While the initial payment was 


made in advance when the Operating Agreement was still in effect, the 
rights to such annuities did not vest, the costs did not accrue, the 
moneys were not applied, nor were the rights to such annuities main- 
tained until after termination of the Operating Agreement. 


Under the terms of the Plan, the entire $198,347.53 advance 
premium was not actually applied to the purchase of past service an- 
nuities until November 30, 1955, seven months after termination of the 
Operating Agreement. Whether the purchase concerned pre-termination 
vested rights or post-termination vested rights, it was not until then 


i As explained heretofore, the annual cost of past service annuities was 
estimated and paid each year in advance, but the annuities were not purchased 
(employees' rights were not maintained) until after such annuities vested. After 
10 years service, 50% of such an annuity vested. Thereafter, 5% of the annuity 
vested in each subsequent year, so that at the end of 20 years service the entire 
annuity would be vested. The units of such annuities which vested between April 
29, 1955 and November 30, 1955, were purchased by Travelers on November 30, 
1955. 
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» that purchases of the annuity units were required to be made. The 

¥ Government, however, does not claim by virtue of this fact a right to 
the refund of the entire advance premium. It seeks only that portion 
used to purchase annuities as to which rights vested while the employees 
were working for private owners after the period of Government opera- 
tion of the plant. 3 


The Government was not a party to the Group Annuity Contract. 
After termination of Government operation, when Neches continued 
operation of the plant for the account of new owners it was feasible to 
continue the Group Annuity Contract in full force and effect. With the 
. | Annuity Contract remaining in effect, the entire advance premium was 


s applied to the purchase of annuities pursuant to its provisions. 


Suppose, however, that after termination of Government opera- 
tion, Neches had closed down, dismissed its employees and terminated 
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eo the Group Annuity Contract as it had an unqualified right to do at any 

- 4 time under section 2 of Article VIII thereof (JA 125) which reads: 

, "The Employer [Neches] may, at any time, dis- 
i. 1 continue the payment to the Company [Travelers] of 
the premiums falling due hereunder. * ** if the 

- Employer shall give prior written notice to the Com- 

o pany of discontinuance of premium payments, this 

. | Contract shall be discontinued as of the date of such 

' notice," : 

- The discontinuance of the Annuity Contract and the dismissal of the 

employees by Neches would be deemed a "withdrawal" of the employees 

from the Plan as of the date of dismissal. (Annuity Contract, Article 

e | VI, Section 1, JA 116). If, at the date of withdrawal, the employees 
.* had completed less than 10 years service, no past service annuity would 

: have vested and nothing would be purchased. (JA 116-117). As of the 

: date of withdrawal all employees having completed 10 or more years 

: service would have been entitled to have purchased for them out of the 

- | advance moneys then on hand, past service annuities based on the num- 
° ber of years service completed by employees prior to the date of with- 


drawal (Annuity Contract, Article VI, section 2 (b) (2), JA 118). The 


| 
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balance of advance moneys on hand remaining after the purchase of 

past service annuities as of the date of withdrawal of such employees 

would then have been added to withdrawal credits under subsection (g), 
_ found on page 7 of the Annuity Contract (JA 112), which reads: 


"(¢) After the purchase in full of all Past Serv- 
ice Annuities to be purchased during a contract year 
any amount which was to be applied to the purchase 
of Past Service Annuities during such year but was 
not so applied shall be added to the Withdrawal 
Credits to be applied to the payment of premiums 
at the next date at which such application is to be 
made in accordance with Section 2 of Article VIZ 
hereof." 


Pursuant to this clause and because there would be no further 
premiums to apply it to, the balance of the advance premium would have 
been included in unapplied Withdrawal Credits and as such would have 
become payable to the Government under Section 3 of Article VII of the 


Annuity Contract (JA 125) which reads: 


"If this contract shall be unconditionally dis- 
continued as provided in Section 2 of this Article 
or as provided in Section 12 of Article X hereof, 
any Withdrawal Credits which shall have arisen 
under the Contract and which have not been other- 
wise used or applied hereunder shall be paid to the 
Reconstruction Finance Corporation as a cash pay- 
ment, the amount of which shall be determined as 
provided in Section 3 of Article VII hereof." 


Neches cannot deny that, if it had terminated its own operation 
and dismissed its employees and discontinued the Annuity Contract as 
of April 29, 1955, the unaccrued balance of the advance premium would 
have been paid by Travelers in cash directly to the Government. When 


, Neches, solely on its own election and volition, continued in business, 
it further chose to continue the Annuity Contract, and under the Con- 
tract provisions the entire prepaid premium was thereafter applied by 


Travelers to maintain employees’ rights under the Plan. The Plan did 
not provide for a cash payment by Travelers to the Government of the 
unaccrued balance of the premium in the situation where the Plan was . 
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continued, It was not necessary to have such a provision. Such a 


credit balance could be settled upon accounting between the Government 
and Neches under the Operating Agreement and the Letter Agreement. 
Such a credit balance should be settled where the unilateral action of 
Neches in continuing the Plan deprived the Government of a cash pay- 
ment thereof from Travelers. | 


That the parties envisaged such a settlement by Neches is clear. 
Some withdrawal credits, which arise when an employee withdrawing 
from the Plan elects to take cash instead of a paid-up annuity, were re- 
quired to be paid by Travelers directly to the Government upon termi- 
nation of the Operating Agreement notwithstanding continuance ofthe 
Annuity Contract. (Annuity Contract, Article VI, section 3, Article 
VII, section 3, JA 120-121, 124). The unaccrued advance premium, 
however, was not to be added to Withdrawal Credits payable in cash 
by Travelers to the Government except upon discontinuance of the 
Annuity Contract. As to such unaccrued portion of the premium, the 
Government was to look to Neches, not Travelers. To re-emphasize 
its concern that Neches account to it for all refunds to which it was en- 
titled and which would not be paid directly to it by Travelers, the Gov- 
ernment transmitted the fully executed Letter Agreement to Neches as 
an enclosure to a letter dated December 15, 1952 (JA 95-96), which 
in part reads as follows: | 


“Since it is contemplated that credits existing 
upon termination of the captioned Operating Agree- 
ment shall be paid in cash directly to this Corpora- 
tion by the Insurance Company, we have made the 
deletion on Page 5. However, execution and de- 
livery of the enclosed Letter Agreement is made 
by this Corporation with the understanding that 
your Company will refund to this Corporation the 
amount of any credit to which this Corporation is 
entitled, which may be paid to or made available 
to your Company or your employees." (Braphasis 
added. ) 


Travelers did not pay the unaccrued portion of the premium to 
Neches, but it did make it "available" to Neches' employees to maintain 
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their rights while working for the account of private companies. Ac- 
cordingly Neches must make refund of such amount to the Government. 


When Neches received the letter of transmittal dated December 15, 
1952, it undertook by return mail to clarify its liability to the Govern- 
ment for certain credits arising under the Annuity Contract. Thus on 
December 23, 1952, Neches wrote the Government (JA 97). It did not, 
however, take issue as to its potential liability to refund to the Govern- 
ment the unaccrued prepaid premium in question. It addressed itself 
only to the liability of Travelers to pay certain withdrawal credits 
directly in cash to the Government, which was summarized in the 
second-to-last paragraph of the Letter Agreement and in the last para- 
graph of the Government's letter of December 15. As to this, Neches 
wrote (JA 97): 


"We assume from the penultimate paragraph 
of the Letter Agreement that you understand that 
Neches Butane could not be liable to Reconstruction 
Finance Corporation for any credits which have 
been used or applied for the maintenance of em- 
ployees’ rights under the Plan during employment 


under the captioned Operating Agreement." (Em- 
phasisadded.) = © 

Neches thus wished to make it clear that it could not be liable for 
credits used to maintain employees’ rights during government opera- 
tion. By the same token, it implied recognition of a potential liability 
to the Government for credits established during government operation 
but used to maintain employees' rights which vested after termination 
of government operation. 


¥ 


an. 4 
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OL. | 
| 
THE GOVERNMENT HAVING TERMINATED THE OPERATING AGREE- 
MENT AND NECHES HAVING THEREUPON CONTINUED THE OPERATION 
OF THE PLANT FOR THE ACCOUNT OF NEW PRIVATE OWNERS, AND 
NEITHER NECHES NOR THE NEW OWNERS HAVING GIVEN ANY QUID PRO 
QUO FOR THE UNACCRUED PORTION OF THE PREPAID PREMIUM, IN | 
EQUITY AND GOOD CONSCIENCE NECHES SHOULD MAKE RESTITUTION 
TO FEDERAL FACILITIES CORPORATION, UNDER PRINCIPLES OF UN- 
JUST ENRICHMENT, OF THAT PORTION OF THE PREPAID PREMIUM OF 
$198, 347.53 WHICH INURED TO THE USE AND BENEFIT OF NECHES AND 
THE PRIVATE OWNERS WHEN IT WAS USED TO PURCHASE PAST SERVICE 
ANNUITIES WHICH VESTED DURING THE PERIOD FROM APRIL 29, 1955 
TO NOVEMBER 30, 1955. 
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Under Heading I of this brief, we feel that we have amply demon- 
strated that Neches is obligated to account to the Government for the 
withholding of the unaccrued portion of the advance premium in viola- 
tion of the express and implied provisions of the agreements between 
the parties. Even aside from its contractual obligations, Neches is 
required under principles of unjust enrichment to make restitution to 
the Government of such portion of the advance premium. Under early 
common law pleading, where the performance of plaintiff received by 
the defendant was a money payment, the common count used to ask for 





restitution was that of money had and received. 5 Corbin on Contracts 
(1951), section 1102. Corbin's treatise in section 1104 recognizes that 
"|T]here are many cases in which a plaintiff is entitled to restitution 








even though no contract whatever has been made, or even though the 
defendant has been discharged from duty under an existing contract and 
has been guilty of no breach whatever." 


Judge Holtzoff, in his ruling rendered November 15, 1957, recog- 
nized that the Government was entitled to withdrawal credits resulting 
from the withdrawal of employees subsequent to termination of the 
Operating Agreement where such credits had arisen with respect to 
payments which the Government had previously reimbursed Neches. 
The Court said: 


" * * * the defendant is entitled, on the oe 
of quasi contract or money had and received, to 
the benefit of any refunds or credits in respect to | 

| 
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matters or payments for which the defendant has 
previously reimbursed the plaintiff. In equity and 
good conscience such credits or such refunds belong 
to the defendant, for otherwise the plaintiff would 
be unjustly enriched." 

After properly ruling that the Government was entitled to a refund 
of withdrawal credits, under principles of unjust enrichment, the lower 
Court, in, we submit, contradictory fashion and without logical founda- 
tion, ruled that the Government was not entitled to a refund of the un- 


used portion of the advance premium. 


Completely without reference to the governing contractual provi- 
sions, the arguments for restitution, under principles of unjust enrich- 
ment, are equally valid as to both withdrawal credits and the unaccrued 
advance payment. In both cases, funds supplied by the Government 
during the period of Government operation would, if Neches’ contentions 
are sound, be used subsequently to maintain employees’ rights under 
the Plan at a time when the employees were working for the account 


of two private owners: Goodrich-Gulf Chemicals, Inc., and Texas- 

U. S. Chemical Company. The use of such credits necessarily reduces 
the operating expenses of Neches attributable to the Group Annuity Con- 
tract. Neither Neches nor its two corporate owners gave any quid pro 
quo for such benefits. The Government certainly never intended to be- 


stow such benefits upon Neches or those for whom Neches is operating 
the plant. Had Neches elected to discontinue operation of the plant and 
discharge its employees, such withdrawal credits and the unaccrued 
advance payment would have been paid to the Government, as the party 
entitled thereto. In equity and good conscience, Neches, having elected 
to continue its operations of its own free will, should not be entitled to 
retain the benefits of the withdrawal credits and unaccrued advance pay- 
ment. Otherwise it will be unjustly enriched. 


Research has not turned up any case involving facts similar to the 
facts of the case at bar. However, the general principles of unjust en- 
richment supporting restitution of benefits which a party cannot in good 
conscience retain are well recognized. Stone v. White, 301 U.S. 532 
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at 534 (1937), and authorities there cited; Wheeler v. Ryon, 1 App. 
D. C. 142, 147 (1893); 5 Corbin on Contracts, sections 1107-1108; 
A.L.I. Restatement, Restitution, section 1 and Comments and Notes 


thereto. | 


CONCLUSION 


For the reasons stated, the final judgment dated December 10, 
1957, of the United States District Court should be reversed insofar as 
it denied the relief sought by Federal Facilities Corporation with re- 
spect to the advance premium paid on November 29, 1954, with direc- 
tions to enter judgment in favor of the appellant, declaring that Neches 
is liable to pay to Federal Facilities Corporation an amount equal to the 
difference between (a) $198, 347. 53 paid by Neches on November 29, 
1954, and reimbursed to it by the Government for the purchase of past 
service annuities during the Group Annuity Contract Year ended Novem- 
ber 30, 1955, and (b) the aggregate amount required to purchase past 
service annuities, in accordance with Article 2, Section 2 (b) (II) (c) of 
the Group Annuity Contract, during the period beginning December 1, 
1954, and ending April 29, 1955, and further declaring that Neches is 
liable to account to Federal Facilities Corporation for such amount. 

Respectfully submitted, 


H. Clay Espey 
| 
i 


Norwood B. Orrick 


Robert R. Bair 


Attorneys for Federal Facilities 
Corporation, | 
Appellant. 


April 23 , 1958. 
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QUESTIONS PRESENTED 


In the opinion of Appellee, the questions presented are as 


follows: 


1. Is the denial of the Government's motion for summary 
judgment by the trial court a final judgment appealable to this Court 
pursuant to 28 U.S.C.A., $1291? 


2. Is the Government, after having sold the Neches plant to 

private enterprise as a going business on April 29, 1955, entitled 

to prorate the cost of the annual premium for Past Service Annuities 
: under the Group Annuity Contract paid by Neches to The Travelers 
Insurance Company on November 30, 1954, for the ensuing twelve- 
month period, when such payment was reimbursed by the Govern- 
ment to Neches and the past service by employees of Neches was for 
the account of the Government, in the absence of an agreement to 
such effect ? 


INDEX 
\ 
Page 
‘ i 
- COUNTER-STATEMENT OF THE CASE . + + oe ek oe Se oe we Oe 1 
». STATEMENT OF COUNTER POINTS . . . . . «© 2 «© «© «© © « 3 
e SUMMARY OF ARGUMENT . . . . «2 2. 6 °o # « 4 
+ AUCUMENT «1 «£ # & & @© 8 & @ & & & (i ogee 86S 
r Counter Point One: 
~ This Court does not have jurisdiction of 
is this appeal 7.7» + -— = « «© &* w» » a2 fe & #e -@ 5 
% Counter Point Two: 
The purchase of a going business includes 
the purchase of the business" trained em- 
e, ployees and their various benefit plans S 6 @ -@. whe oe ow Oe 8 
Counter Point Three: 
e Should this Court rule against Neches’ 
arguments under Counter Points One and 
Two, a ruling on the issue presented in 
. this appeal must be deferred until after 
a final judgment is rendered on Neches’ 
+ main cause of action which is before 
this Court in Appeal No. 14,342 2. 2. we ee ee le a1 
* 
oo Loi) 3 i a ae a a a a a a a ae 12 
Pe 
TABLE OF CITATIONS 
* | 
Cases 
e 
Dutton v. Cities Service Defense Corp., 
197 F. 2d 458 (8th Cir. 1952) a ee ee ee a ee ee ee 7 
Federal Glass Company v. Loshin, | 
— 217 F. 2d 936 (2nd Cir. 1954) gw wwe ele le Ls 7 
- John Hancock Mutual Life Ins. Co. v. Kraft, ! 
200 F. 2d 952 (2nd Cir. 1953) : + + 2 » +» «© €¢ © * & «& 7 
| Jones v. St. Paul Fire & Marine Ins. Co., 
"a 108 F. 2d 123, 125 (5th Cir. 1939) a ce ae” ae a ee Se ree 6 
. Marcus Brier Sons, Inc. v. Marvlo Fabrics, Inc., 
" 173 F, 2d 29 (2nd Cir. 1949) :* « « #« « ww « @ # & «x 6 
? Morgenstern Chemical Co., Inc. v. Schering Corp., | 
. 181 F. 2d 160 (3rd Cir. 1950) 2 8% & Be ew es ee ws 1 
ba Raylite Electric Corp. v. Noma Electric Corp., | 
170 F. 2d 914 (2nd Cir. 1948) . « -_ 2 e «© = & ee oe fe ej 





(iv) 


INDEX (Cont'd.) 


Statutes and Rules 


Acts of October 31, 1951, c. 655 Sec. 48, 
65 Stat. 726, U.S.C.A., Title 28, 
Sec. 1291 i « « a ~-* 


Acts of October 31, 1951, c. 655 Sec. 49, 
65 Stat. 726, U.S.C.A., Title 28, 
Sec. 1292 ; % i ‘ 


6 Moore, Federal Practice, Par. 56.21(2) 
(2nd Ed., 1953) > “Alin wa. ~ “al 





! UNITED STATES COURT OF APPEALS 


4 FOR THE DISTRICT OF COLUMBIA CIRCUIT 
“ | 
> 

® No. 14,343 

Py 


FEDERAL FACILITIES CORPORATION, 
Appellant, 
| 
v. 1 


NECHES BUTANE PRODUCTS COMPANY, | 
Appellee 


ON APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


This is a companion appeal to Case No. 14,342 in this Court 

“ between the same parties. Federal Facilities Corporation (FFC) is the 
pr appealing party here, whereas Neches Butane Products Company 
(Neches) is the appealing party in the other case. FFC is an agency of 
the United States Government and the term "Government" will be used 
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in this brief to refer to the one of the three governmental agencies 
(FCC, Reconstruction Finance Corporation or Rubber Reserve Company) 
in control of Neches’ operations at the time indicated in the context. 


These two appeals arise out of one case in the trial court, the 
background of which is discussed in detail in the appellant's brief filed 
by Neches in the companion appeal, and the Court is respectfully 
referred to such brief for a complete background of the relationship of 
the parties and the history of this litigation. This appeal involves the 
denial by the trial court of that portion of the Government's cross- 

_ motion for summary judgment wherein it sought a proration of the 

_ premium paid by Neches to The Travelers Insurance Company (Trav- 
elers) on November 30, 1954, which was reimbursed to Neches by the 
Government, in the amount of $198,347.53, for the purchase of Past 
Service Annuities under the Group Annuity Contract of December 1, 
1952, between Neches and Travelers. (App. 158). 


Although Neches has previously made a motion to this Court to 
dismiss this appeal on the ground that the Government is not appealing 
from a final order of the trial court, which motion as originally pre- 
sented was denied, Neches will reargue this point because it believes 
that the Court is now in a better position to consider this matter since 
the full case is now before it. Neches' substantive points in support of 
the judgment entered by the trial court will also be argued alternatively. 


As is set forth in more detail in Neches' brief filed in Appeal 
No. 14,342, Neches was organized in 1942 at the request of the 
Government to build and operate a butadiene plant (Plant), for its 
account near Port Neches, Texas. (App. 131). The Plant was operated 
by Neches for the Government from that time until April 29, 1955, 
under the Operating Agreement of May 15, 1942 (Operating Agreement) 
_ between the Government and Neches, at which time the Government 
sold the Plant as a going business to Goodrich-Gulf Chemicals, Inc. 
(Goodrich-Gulf) and Texas- U. S. Chemical Company (Texas-U.S.). 
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Neches entered into a Group Annuity Contract (Annuity Contract) 
with Travelers effective December 1, 1952, and therein purchased cer- 
tain Past Service Annuities for services rendered by employees of 
Neches for the account of the Government prior to December 1, 1952, 
(App. 101). On November 30, 1954, Neches paid its annual premium to 
Travelers in the amount of $198 ,347.53 for the purchase of these Past 
Service Annuities for the annuity contract year commencing December 1, 
1954, and ending November 30, 1955, which payment was reimbursed to 
Neches by the Government. In one of its counter-claims, the Govern- 
ment sought a proration of the amount of this premium allocable to the 
period from April 29, 1955, the date of the sale of the Plant to Texas- 
U.S. and Goodrich-Gulf, to November 30, 1955, the end of the annuity 
contract year, and the Government sought to recover such amount 
(App. 6). 


The trial court denied that portion of the Government's cross- 
motion for summary judgment which sought to recover this part of the 
premium and it is the partial denial of this motion which’ is before the 
Court in this appeal. (App. 158) 


STATEMENT OF COUNTER POINTS 


1. This Court does not have jurisdiction of this appeal because 
the denial of a motion for summary judgment, or a portion thereof, is 
not a final judgment appealable pursuant to 28 U.S. c. A. $1291,/ nor is 
it one of the types of ia ta judgments made specifically appeal- 
able by 28 U.S.C.A. $1292.” 


2. The trial court was correct in holding that the November 30, 
1954, payment for Past Service Annuities should not be prorated 
because Goodrich-Gulf and Texas-U.S., purchased a pote business, not 


1 acts of October 31, 1951, ¢. 655 648, 65 Stat. 726, U. 8. C.A., Title 28, 
$1291. 


2 acts of October 31, 1951, c. 655, 849, 65 Stat. 726, u. S.C.A., Title 28, 
81292. 
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merely physical assets, from the Government on April 29, 1955, paying 
good and valid consideration therefor, and these purchasers necessarily 
included in the purchase price consideration for prepaid expenses of 
this nature. 


3. The trial court was correct in denying the Government a 
proration of the November 30, 1954, payment to Travelers for Past 
Service Annuities because such payment was for a liability incurred by 
Neches during the time of its operation of the Plant for the Government 
under the May 15, 1942 Operating Agreement, since this past service 
was rendered by employees of Neches prior to December 1, 1952, for 
the account of the Government; accordingly, such payment was re- 
imbursable in full to Neches by the Government under Sections 3 and 4 
of the Operating Agreement regardless of when the Plant was sold by 
the Government or the Operating Agreement terminated. 


SUMMARY OF ARGUMENT 


| 1. The only matter before the Court in this case is FFC's 

appeal from the denial of a portion of its cross-motion for summary 
judgment, and the denial of a motion for summary judgment, or a portion 
thereof, by the trial court is not a final judgment appealable to a court of 
appeals. 


2. Goodrich-Gulf and Texas-U.S. purchased a going business 
from the Government on April 29, 1955, and necessarily included in the 
consideration that these purchasers paid for the plant was an allowance 


for prepaid expenses such as the Past Service Annuity premium pay- 
ment which was paid by Neches to Travelers on November 30, 1954, 
which payment was reimbursed by the Government to Neches pursuant 
to the Operating Agreement of May 15, 1942. Had the Government 
intended to prorate this premium, it would have so provided in its 
contracts for sale with Texas-U.S. and Goodrich-Gulf. 
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3. When Neches executed the Annuity Contract with Travelers 
and agreed to make a payment on each anniversary date of the contract 
in order to purchase Past Service Annuities as provided therein, it 
incurred a cost or liability reimbursable to Neches by the Government 
within the meaning of Section 4 of the Operating Agreement, and such 
liability includes the November 30, 1954, Past Service Annuity premium 
as well as the premiums for subsequent years. Neches and the Govern- 
ment have placed divergent interpretations upon the contracts, corres- 
pondence and other documentary data pertinent to the liability of the 
Government to reimburse to Neches the cost of 1954 and subsequent 
Past Service Annuity premiums and accordingly, should this Court over- 
rule Neches’ contentions as set forth under Counter Points 1 and 2 above, 
the issue raised on this appeal must be remanded for a trial on the 
merits in order that Neches may show the background of the various 
instruments and the intent of the parties in executing them so that the 
trial court may interpret such instruments based appa its findings with 
respect to the true facts of this case. 


ARGUMENT 


COUNTER POINT ONE 


This Court does not have juris- 
diction of this appeal. 


| 
The only matter before the Court in this case is FFC's appeal 
from the following portion of the trial court's judgment on FFC's cross- 


motion for summary judgment on Counts I and II of its counter-claims: 


"3. The Defendant | FFC] be and it hereby is denied the 
relief sought in paragraph (3) of the prayers for relief 
in its cross-motion (for summary judgment) for the 
recovery of the therein designated portion of the amount 
paid by plaintiff on or about November 29, 1954, for the 
purchase of Past Service Annuities during the Group 
Annuity Contract year ended November 30th, Pi " 

(R. 363, App. 158) 


Courts of appeals have jurisdiction of appeals from all final 
decisions of district courts and appeals from certain: interlocutory 
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decisions in injunction cases, bankruptcy matters, admiralty cases and 
patent infringement suits. Acts of October 31, 1951, c. 655, 848-49, 
65 Stat. 726, U.S.C.A., Title 28, 81291-1292. However, the denial of 
a motion for summary judgment is an interlocutory decision, and as 
such is not a final judgment subject to appeal. When summary judgment 
is denied, the action still remains pending in the trial court. 

In 6 Moore, Federal Practice, Par. 56.21(2) (2nd Ed. 1953), it 
is stated: 


"Since a denial of a motion for summary samearent) is 
interlocutory, it is non-appealable, . . 


"Assume that in a multiple claims action the court grants 
a motion for summary judgment completely adjudicating 
claim (1), but denies a motion for summary judgment as 
to claim (2). If in reference to its adjudication of claim 
(1) the trial court makes the 'express determination’ and 
the ‘express direction’ as provided in Amended Rule 
54(b), then its adjudication as to claim (1) is final. But 
since the denial of the motion for summary judgment as 
to claim (2) is interlocutory and since Rule 54(b) does not 
make any such interlocutory order appealable, the denial 
of the motion for summary judgment as to claim (2) is 
not appealable unless made so by statute." 


In Jones v. St. Paul Fire & Marine Ins. Co., 108 F.2d 123, 125 
(5th Cir. 1939), both parties filed motions for summary judgment. The 
trial court granted the defendant a judgment on the plaintiff's first 
claim and denied the plaintiff judgment on his second claim. In dis- 
missing the plaintiff's appeal from the ruling on the second claim, the 
court said: 


"All he (the District Court) has done is to refuse sum- 
mary judgment as matters stand. And to refuse sum- 
mary judgment, like overruling a motion to dismiss 

the action, is not a final judgment because the case still 
stands for regular trial. Rule 54 allows partial judg- 
ment, and appeals from them can be taken where they 
are final as to the separate claims covered, but it is 
not contemplated that as to any claim there shall be an 
appeal until that claim has been finally adjudged." 


Similarly, in Marcus Brier Sons, Inc. v. Marvlo Fabrics, Inc., 
173 F.2d 29 (2nd Cir. 1949), the court held: 
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"This is an appeal by the defendant from an order deny- 
- ing its motion for summary judgment upon its first 
> counterclaim. In Drittel v. Friedman, 2nd Cir., 
! 154 F.2d 653, this court held that an appeal will not lie 
from such an order. It is purely interlocutory, inas- 
much as it bears no more than would an order under 
earlier practice overruling a demurrer. In other words, 
it leaves the issues raised by the defendant's first 
counterclaim and the reply thereto to be tried." 
See also John Hancock Mutual Life Ins. Co. v. Kraft, 200 F.2d 
952 (2nd Cir. 1953); Morgenstern Chemical Co., Inc. v. Schering Corp., 
181 F.2d 160 (3rd Cir. 1950); Dutton v. Cities Service Defense Corp. , 


197 F.2d 458 (8th Cir. 1952). 


Appeals from the denial of motions for sumac judgment have 
been permitted in certain injunction cases, but those cases are distin- 
guishable from the instant case because 28 U.S. C.A. $1292(1) confers 
upon courts of appeals jurisdiction of appeals from interlocutory orders 
in injunction suits. See Federal Glass Company v. Loshin, 217 F.2d 
936 (2nd Cir. 1954); Raylite Electric Corp. v. Noma Electric Corp. P 
170 F.2d 914 (2nd Cir. 1948). There is no statutory or other authority 
conferring upon courts of appeals jurisdiction of appeals from interlocu- 
tory orders which are not covered by this statute. | 


Accordingly, Neches submits that this Court does not have 
jurisdiction of this appeal and that the same should be in all things 
dismissed. 


Without waiving its argument and sate under Counter 
Point One, and still relying on same, Neches will now present its 
substantive arguments in support of the denial of the motion for summary 


judgment. 
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COUNTER POINT TWO 


The purchase of a going business in- 
‘cludes the purchase of the business' 
trained employees and their various 


benefit plans. 

On April 29, 1955, Texas-U.S. and Goodrich-Gulf purchased 
the Neches plant from the Government as an operating business, and 
this purchase included more than just the physical assets such as land 
and fixed improvements. There was never a break in production, and 
the same personnel, both administrative and plant employees, have 
continued to operate the plant. These two purchasers at that time also 
acquired all of the capital stock of Neches and have continued to operate 
the plant through Neches in much the same manner as the Government 
did. Hence it was necessary to bring this suit in the name of Neches, 
although the real interested parties in the results of it are Texas-U.S. 
and Goodrich-Gulf through their ownership of all of the Neches stock. 
It is specifically pointed out to the Court that no question of proper 
parties to this suit has been raised, for no such question could exist, 


and this background is presented only for the purpose of putting the 
following argument in its proper perspective. 


A significant part of the more than $53 ,000,000.00 consideration 
paid by Goodrich-Gulf and Texas-U.S. to the Government for this plant 
on April 29, 1955 represented the value of Neches as a going business. 
‘Necessarily included in this consideration was an allowance for trained 
employees, together with their various benefit plans such as the Group 
Annuity Contract. To hire and train new employees and set up the 
various benefit plans customary for employees in plants such as Neches 
would have cost several million dollars. Had the purchase of the plant 
been on a brick and mortar basis, Goodrich-Gulf and Texas-U.S. 
would have paid consideration commensurate therewith, which would 
have been nearer the depreciated book value of the plant of approxi- 
mately $10,000,000.00, than the original cost of the plant in 1942 of 
approximately $60,000,000.00. Texas-U.S. and Goodrich-Gulf actually 
paid more than $53,000,000. 
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One of the main assets of purchasing a going business is that the 
purchasers take over the trained employees of their predecessor, in- 
cluding the benefits of all existing employee benefit plans and that there 
is no shutdown or break in the continued operation of the business. 
Such was the case in the purchase by Texas-U.S. and Goodrich-Gulf of 
the Neches plant from the Government. It was not until the controversies 
involved in this litigation arose months after the closing of the trans- 
action that the Government ever made any claim for or in any manner 
sought a proration of the November 30, 1954, Past Service Annuity 
premium payment. : 


Question did arise at the time of negotiating the sale and purchase 
of the plant between the Government and Texas-U. S. and Goodrich-Gulf 
as to whether under the Operating Agreement the Government would be 
obligated to pay the Past Service Annuity premiums becoming due after 
the April 29, 1955 closing of the transaction, i.e. the premiums due 
on December 1, 1955 and December Ist of subsequent years. This 
controversy gave rise to the complaint filed by Neches in the trial court, 
and the judgment dismissing that complaint is now before this Court in 
the companion Appeal No. 14,342. It is significant that Neches, upon 
instructions from its new owners, Texas-U.S. and Goodrich-Gulf, set 
forth its contention of the Government's liability with respect to 1955 
and subsequent premiums for Past Service Annuities by its telegram of 
April 28, 1955 addressed to Federal Facilities Corporation (R. 219), 
which telegram was sent and received prior to the April 29, 1955 closing 
of the transaction. However, at no time during the negotiations did the 
Government ever contend that it was entitled to prorate the 1954 
premium payment, even though the Contracts of Sale between the Gov- 
ernment and these purchasers did provide for other prorations such as 
taxes and assessments which are customarily prorated in transactions 
of this nature. Had the Government at the time of the sale of the Plant 
to Goodrich-Gulf and Texas-U.S. thought that it was entitled to prorate 
the 1954 premium, it would have so provided in the contracts for sale 
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as it did with respect to taxes and other items, and Goodrich-Gulf and 
Texas-U.S. would have adjusted the consideration that they offered the 
Government accordingly. Therefore, the Government should not now be 
allowed to retrade and gain the benefit of prorating this premium. 


The Government argues in its brief that under the provisions of 
the various agreements and letters relevant to the Annuity Contract, it 
‘would have no liability to reimburse to Neches payments under the 
Annuity Contract after April 29, 1955, the date of the sale of the Plant, 
and that inasmuch as the premium paid on November 30, 1954, covered 
the period of time from December 1, 1954 until November 30, 1955, it 
is entitled to a proration. However, this reasoning fails to take into 
account that this premium was one which was due and payable on 
December 1, 1954 -- not in installments throughout the contract year, 
and constituted a liability of Neches as of that date which liability was 
reimbursable in full by the Government to Neches under Sections 3 and 
4 of the Operating Agreement. (App. 35) Neches did not pay, and was 


not liable-to pay, any part of this premium to Travelers after April 29, 
1955, the termination date of the Operating Agreement. Its liability to 
Travelers under the terms of the Annuity Contract was to pay the 
premium on December 1, 1954. (App. 101) Accordingly, this argument 
of the Government must fail. 


The argument is also made by the Government that "suppose" at 
the termination of the Operating Agreement on April 29, 1955, Neches 
had dismissed its employees and terminated the Annuity Contract as it 
had the right to do, a portion of the 1954 premium would not have been 
applied and would have become a Withdrawal Credit subject to refund to 
the Government under the terms of Article VIII, Section 3 of the Annuity 
Contract. This argument is merely a supposition of what might have 
happened -- it did not happen; Neches had no obligation to terminate the 
Annuity Contract on April 29, 1955, and the argument is hence without 
merit since the Withdrawal Credits which might have otherwise arisen 
did not arise or come into existence. 
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The Government also relies heavily upon the provisions of the 
September 11, 1952 letter and in particular that portion of the letter in 
which it is stated that the Government's "contribution shall be limited 
to your Company's (Neches) cost of maintaining the employee's rights 
under the Plan only during and for the time the employee is engaged in 
work connected with the captioned contract". As is fully developed at 
pages 21-25 of Neches’ Appellant Brief in Appeal No. 14,342 which is 
adopted as a part of this brief, Neches contends that this provision 
clearly places an obligation upon the Government to reimburse both the 
cost of the 1954 Past Service Annuity premium as well as all subsequent 
Past Service Annuity premiums, because the past service to which the 
premiums are applicable was rendered by employees of Neches prior to 
December 1, 1952 for the account of the Government under the Operating 
Agreement of May 15, 1942. 2 


COUNTER POINT THREE 


Should this Court rule against Neches' 
arguments under Counter Points One and | 
Two, a ruling on the issue presented in | 
this appeal must be deferred until after 

a final judgment is rendered on Neches' 
main cause of action which is before this | 


In its complaint filed in the trial court, Neches sought to recover 
from the Goverment the amounts paid by it to Travelers for Past Service 
Annuities under the Annuity Contract on December 1, 1955, and a declar- 
atory judgment with respect to future payments for Past Service Annui- 
ties. (App. 1). Upon the Government's motion for summary judgment, 
the trial court dismissed Neches' complaint and that action of the trial 
court is now before this Court in Appeal No. 14,342. (App. 156). 
Neches has taken the position that the issues presented in its complaint 
are not ones which may be decided by summary judgment, but rather 
are ones which present genuine issues of material fact and therefore 
require a trial on the merits. : 


In addition to the arguments presented under Counter Points One 
and Two of this brief with respect to the December 1, 1954 Past Service 
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Annuity premium payment, under which Neches submits this Court 
should dismiss this appeal, or in the alternative, affirm the trial court 
judgment, Neches also submits that the arguments presented under 
Point Two of its Appellant's brief in Appeal No. 14,342 (pages 13-28 of 
that brief) are germane to this appeal, and adopts all of its argument 
under Point Two as a part of this brief. In summary, Neches' argument 
is that when it executed the Annuity Contract with Travelers and agreed 
to make a payment on each anniversary date of the contract in order to 
purchase Past Service Annuities as provided therein, it incurred a cost 
or liability reimbursable to Neches by the Government within the mean- 
ing of Section 4 of the Operating Agreement, and such liability includes 
the November 30, 1954, Past Service Annuity premium in full as well 

as the 1955 and subsequent premiums which are the subject matter of the 
Neches complaint. Inasmuch as Neches and the Government have placed 
divergent interpretations upon the contracts, correspondence and other 
documentary data pertinent to the liability of the Government to reim- 
‘burse to Neches the cost of the 1954 as well as subsequent Past Service 
Annuity premiums, it is Neches' position that should this Court overrule 
Neches on Counter Points One and Two of this brief, the issue presented 
in this appeal should be remanded to the trial court for a trial on the 
merits, together with the issues presented in Neches' complaint, as 
prayed for by Neches in Appeal No. 14,342. 


CONCLUSION 


For the reasons set forth herein, Neches respectfully submits 
that this Court does not have jurisdiction over this appeal and that, 
accordingly, the same should be in all things dismissed. In the alter- 
‘native, Neches submits that for the reasons set forth in Counter Point 
Two hereof, the judgment of the trial court with respect to the 1954 
Past Service Annuity payment should be affirmed. However, should the 
Court overrule Neches' contention with respect to its position as set 
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forth in Counter Point Two, that part of the judgment of the trial court 
before this Court in this appeal should be remanded for a trial on the 
merits for the reasons set forth in Counter Point Three hereof. 


| 
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The only issue in this appeal is that of the Government's 
entitlement to a portion of a prepaid annual premium under the Group 
Annuity Contract to the extent that the premium was used to maintain 
employee-benefits accruing and vesting after the period of operation 
for the Government had ended. We shall not repeat the arguments 


made in our principal brief in support of the Government's rights. We 
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respectfully submit that the brief of Neches Butane Products Company 
(Neches) is almost entirely unresponsive to those arguments, and, to 
the limited extent that Neches' brief attempts to answer the Govern- 
ment's contentions, it completely fails to do so. Neches addresses it- 
self primarily to three matters: 


1. It repeats the argument heretofore unsuccessfully made 
to this Court by Motion to Dismiss this Appeal on the 
patently erroneous proposition that the portion of the 
order here involved is not a final adjudication and 
therefore is not reviewable. See Neches' Motion, dated 
February 28, 1958, denied by Order of this Honorable 
Court, dated March 24, 1958. 


. Indicative of its desperation, we think, Neches has 
evolved an entirely new theory that its stockholders 


(who had just become such) purchased from the Govern- 
ment a going business and that this conception of the 
transaction of April 29, 1955 (which, as we will readily 
demonstrate, is an erroneous characterization thereof) 
somehow frees Neches from obligations which, as 
operating agent, it incurred to its principal, the Gov- 
ernment, under the Operating Agreement. 


. Neches asserts that if this Court rules against it on 
points 1 and 2, action should be deferred and the entire 
case remanded. 


We will comment briefly on the three foregoing matters, none of 
which in our view requires any extended argument. 











1. THE ORDER IS APPEALABLE, 


Although we realize that a question of jurisdiction may be raised 
at any time, this Court by its order dated March 24, 1958, denied with- 
out qualification Neches' motion to dismiss the appeal. We feel that 
reargument therefore is unnecessary and perhaps inappropriate. 


We reaffirm the position taken in our Memorandum filed March 6, 
1958 in opposition to the Appellee’s motion to dismiss. Suffice it to say 
now, that if the District Court adjudicated the Government's claim on 
the merits, the order is appealable. That the Court did so, is clear. It 
should be borne in mind that after the Government moved for summary 
judgment in its favor on Neches' complaint, the following occurred: 
(i) Neches moved for summary judgment with respect to all claims 
under Counts I and II of the Government's Counterclaims, insisting that 
there was "no genuine issue as to any material fact" and that Neches 
was “entitled to judgment as a matter of law" (JA 133); (ii) the Govern- 
ment then filed its cross motion for summary judgment on the same 
counts agreeing that there was "no genuine issue as to any material 
fact" but contending that it was "entitled to judgment as a matter of law" 
(JA 137); and (iii) the District Court expressly found that there was "no 
genuine issue as to any material fact'' and made a final ruling intending 
to dispose of all the issues before it (JA 154, 157). : 


It will be noted that the District Court did not merely deny the 
Government's motion for summary judgment on the point involved in 
this appeal. On the contrary, the District Court "denied the relief 
sought in paragraph (3) of the prayers for relief in * + * [the Govern- 
ment's] Cross-Motion * * *", (JA 158, 140). That is to say, having 
adjudged Neches liable on other claims, it determined and adjudged that 
Neches was not liable on the Government's claim for a portion of the 
annual premium prepaid in 1954. This is abundantly clear from the 
Court's ruling where it said "On the other hand, the Court is of the 
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opinion that the annual premium paid in 1954 for a year in advance 


should not be apportioned, and no credit or refund for a part of the year 
given to defendant" [FFC]. (JA 155) 


2. NECHES PURCHASED NOTHING FROM THE GOVERNMENT 
AND THE FACT THAT PRIVATE PARTIES ACQUIRED 
NECHES' CAPITAL STOCK FROM OTHER PRIVATE 
PARTIES AT THE SAME TIME AS THEY ACQUIRED THE 
PLANT IS IRRELEVANT. 


The undisputed and indisputable basic facts, as shown by the 
record, are contained in the affidavit of Harold W. Sheehan, who was 
General Counsel of the Rubber Producing Facilities Disposal Commis- 
sion, as follows: 

"Title to the butadiene government-owned plant located 

at Fort Neches, Texas, which is involved in * * * [ this] 

action, was held by defendant, Federal Facilities Corpora- 

tion"; and "effective at 9:00 o'clock A.M., Central Standard 

Time, April 29, 1955, said plant and all equipment used in 

the operation of said plant were conveyed and granted, and 

bargained and sold in fee simple by the Rubber Producing 

Facilities Disposal Commission pursuant to Public Law 

205, 83rd Congress, (67 Stat. 408) for valuable considera- 

tions as follows: a. To Goodrich-Gulf Chemicals, Inc., a 

corporation duly organized and existing under and by virtue 

of the laws of the State of Delaware, an undivided one-half, 

and b. To Texas-U.S. Chemical Company, a corporation 

duly organized and existing under and by virtue of the laws 

of the State of Delaware, the other undivided one-half." 

(JA 78-79) 


On page 5 of its original brief in Appeal No. 14,342, Neches 
described the change-over from Government ownership to private 
ownership as follows: 
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"Neches continued to operate the plant for the account 
of the Government until April 29, 1955 at 9:00 o'clock A.M., 
Central Standard Time, at which time the Government sold 
the plant to Goodrich-Gulf Chemicals, Inc. (Goodrich-Gulf) 
and Texas-U.S. Chemical Company (Texas-U.S.), and termi- 
nated the operating agreement, as well as other related 
agreements. Goodrich-Gulf and Texas-U.S. acquired all of 
the stock of Neches and have since that time continued to 
operate the plant for their own account through Neches." 


This statement is correct, as is the statement in Neches' brief in 
this appeal that Goodrich-Gulf and Texas-U.S. "acquired all the capital 
stock of Neches" (Brief, p. 8), provided, it is borne in mind that the 
capital stock was not acquired from the Government. As Neches 
pointed out on page 4 of its original brief in No. 14,342, Neches was 
organized by The Atlantic Refining Company, Gulf Oil Corporation, The 
Pure Oil Company, Socony-Vacuum Oil Company, Inc., and The Texas 
Company. Though the Government supplied the working capital (JA 39), 
it never owned any of Neches' capital stock and therefore had none to 
sell to Goodrich-Gulf and Texas-U.S. Notwithstanding the foregoing, 
Neches now asserts that Goodrich-Gulf and Texas-U.S. purchased the 
plant from the Government as an operating business. It tries to prove 
this by the bald assertion that, if the two corporations had been buying 
the plant on a brick and mortar basis, they would have paid less for it. 
All this is in support of the caption: "The purchase of a going business 
includes the purchase of the business" trained employees and their 
various benefit plans."' (Brief, Counter Point Two, p. 8). This in turn 
leads the Appellee to the really extraordinary statement (Brief, pp. 9- 
10) that: "Had the Government at the time of the sale of the Plant to 


1 It is hardly necessary for us to say that the oe contract is not involved 


in this litigation and for that reason does not even appear in the record. 
Neches recognized its irrelevancy when Neches moved for | pamamany judgment and 
omitted the contract from its supporting affidavits. 
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- Goodrich-Gulf and Texas-U.S. thought that it was entitled to prorate the 
1954 premium, it would have so provided in the contract for sale as it 
did with respect to taxes and other items * * *". It would have been 

most incongruous to have treated the proration of a prepaid operating 
expense of Neches in the same manner as proration of prepaid taxes 

on the plant property. The one is a matter of the final accounting 

- between Neches and the Government under the Operating Agreement. 

The other is an adjustment for what otherwise would be a lien on the 

property sold to be made between the purchasers of the plant and the 
seller thereof. In either case, be it a prepaid annual premium or a 

prepaid annual tax, the Government is entitled to a refund of the portion 
allocable to the period subsequent to April 29, 1955. This we not only 

| admit, but affirmatively assert. 


Accordingly, we are at a loss to see how the argument advances 
Neches’ cause. Furthermore, when one purchases the capital stock of 
an incorporated business, the purchaser takes over the business sub- 
ject to all obligations and liabilities, both direct and contingent, 
whether based upon promises, acts, omissions, or the duty to make 
- restitution to others. 


For this reason it is common prudence and common practice for 
one who purchases the stock of a corporation (as distinguished from its 
- assets) to insist upon agreements of indemnity, frequently secured by 
_ deposit or part of the purchase price in escrow for a period of years. 
Whether Goodrich-Gulf and Texas-U.S. followed this practice when they 
purchased Neches stock from other private corporations we do not 
know, nor is it relevant to the issue in this appeal. Similarly irrelevant 
_ are such matters as the purchase price of the plant and the manner in 
which such price was arrived at in negotiations between Goodrich-Gulf 
and Texas-U.S. on the one hand and Rubber Producing Facilities | 
Disposal Commission on the other. 
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What perhaps is relevant is the assertion by Neches (Brief, p. 8) 
that: "To hire and train new employees in plants such as Neches would 
have cost several million dollars"'". Here then was a valuable intangible 
asset reflected, not in the value of the plant, but in the value of Neches 
capital stock. Furthermore, this value had been built up at the expense 
of the Government which by reimbursement to Neche s under the Operat- 
ing Agreement had paid the employees' compensation and had borne the 
full cost of the employee benefit plans. Such things may, as Neches 
says, constitute "one of the main assets" acquired by the purchasers of 
the stock, but Neches’ stockholders could hardly as to take the 
benefit without the burdens. 


Thus again we are brought back to the inescapable and overriding 
fact that Neches was an operating agent with duties to its principal 
founded primarily upon the Operating Agreement. Whoever its stock- 
holders may be and for whatever reason they became stockholders, 
when they chose to cause Neches to continue operating the plant for their 
private benefit and in this connection caused Neches to continue the 
Group Annuity Contract which they could have had cancelled at any time, 
all these actions were subject to the operating agent's obligations to its 
former principal to make restitution in fulfillment of its agreements and 
to avoid unjust enrichment. We believe that we have established the 
existence and extent of such obligations in our previous briefs in both 
these appeals and will not repeat our arguments here. 


3. THE ISSUE IN THIS APPEAL, LIMITED TO THE GOVERN- 
MENT'S CLAIM TO THE UNUSED PORTION OF THE 
PREPAID ANNUAL PREMIUM OF DECEMBER 1, 1954, 
SHOULD BE DECIDED NOW BY REVERSING THE DISTRICT 
COURT WITH INSTRUCTIONS TO ENTER J UDGMENT IN 
FAVOR OF THE GOVERNMENT. : 

| 


Neches, obviously embarrassed by the fact that'it was the first to 
move for summary judgment with regard to the Government's Counter- 
claims, now says that unless it can have the appeal dismissed or — 
prevail on the merits, decision "must be deferred until after a final 
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judgment is rendered on Neches' main cause of action" (Neches Counter- 
point Three, Brief, p. 11). Neches, the Government, and the District 
Court, all agreed that there is no issue of material fact involved in the 
Counterclaims encompassed in this appeal and in Appeal No. 14,342. 
Indeed, Neches not only concedes but asserts that all issues in both 
appeals are essentially governed by a few basic documents (Neches 
principal Brief in Appeal No. 14,342, p. 13). Therefore, in further 
pursuit of its effort to postpone the day of finality, Neches perforce 
again lamely resorts to vague generalities as to the alleged necessity uf 
_ background material. We will not repeat what we have said on this 
score, but respectfully refer the Court to part A3 of our Brief in Appeal 
No. 14,342 beginning at page 24. In conclusion, we note that eleven 
months elapsed between the filing of the first motion in these proceed- 
ings for a summary judgment and the filing of Neches' brief in this 
appeal. During this long period of study, Neches has yet to find and 
point out a single material disputed fact. 


CONCLUSION 


We reaffirm the conclusion on page 23 of our principal brief in 
this appeal and we believe that Neches has failed to show in any way 
that the conclusion is unsound. Accordingly, the final judgment of the 
District Court should be reversed in the one respect there stated with 


directions to enter judgment for Federal Facilities Corporation. 


Respectfully submitted, 


H. CLAY ESPEY 
Southern Building 
Washington 5, D. C. 


NORWOOD B. ORRICK 

ROBERT N. BAIR 
Venable, Baetjer & Howard 
1409 Mercantile Trust Building 
Baltimore 2, Maryland 


Attorneys for Appellant, 
Federal Facilities Corporation 
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